


63



(ADECA). ADECA may use a combination
of approaches, models, and tools to identify
both rural areas and TEAs. Typically a
Regional Center seeks to encompass one or
more TEAs. One example of a TEA is a
Regional Center which encompasses a large
city containing clearly delineated census
tracts that have been designated as a TEA by
an agency of state government based on the
measured unemployment rates for the
population residing within those locations.
ADECA performs this function, having been
delegated the authority by Alabama’s
Governor in 1995.

Rural areas in Alabama

A rural area is a geographical area that is
outside an MSA, or part of the outer
boundary of any city or town having a
population of 20,000 or less as shown by
population indicators. In certain areas
involving a sparsely populated state, an
approved statewide Regional Center, such as
Alabama’s, encompasses both TEAs and
rural areas. The Alabama Regional Center
application was based upon the fact that 97
percent of the state is rural. Also, the
application was supported through the use of
industrial clustering as a foundation for
promoting rural ED in the state. Of the
identified clusters, several were in decline,
especially the textile industry. Unfortunately
for rural Alabama, these operations have
been the backbone of industrial employment
for decades. But, with the rapid expansion of
automotive manufacturing in Alabama, new
opportunities exist for rural communities to
see new investment through this sector.

Required investment for a new
commercial enterprise

Depending on the location of the
commercial enterprise to be invested in, the
required minimum investment may be either
$1 million or $500,000. If the investment is
located within a TEA or rural area, the
required minimum investment is $500,000.
Otherwise, an alien entrepreneur must invest
a minimum of $1 million to qualify.

In order to qualify under the Pilot Program,
an investment of the required amount
($500,000 or $1 million) must be made in a
“new commercial enterprise” located within
an approved Regional Center. The law and
regulations require that the commercial
enterprise in which the investment is made
must:
1. Have been created/established after
November 29, 1990; or
2. If the investment is made in a pre-1990
enterprise, the alien’s investment must
have created a 40 percent or more
increase in either the enterprise’s net
worth or number of employees; or
3. The pre-1990 enterprise has been
restructured or reorganized so that the
result is a new commercial enterprise.

Although the 2002 EB-5 amendments
eliminated the requirement that the alien
“establish” the new commercial enterprise,
the law retained the requirement that the
enterprise into which the alien has invested
be “new.” Also, investment opportunities
exist to save “at risk” industry through this
program. The regulations and precedent
decisions require an alien entrepreneur to
incur a reasonable risk for purposes of
generating a return on his or her capital
investment. As such there should be no
guarantees, buy-back arrangements,
unsecured promissory notes, or other
agreements or arrangements that—in effect
—merely structure or organize the
investment for appearances' sake to get
permanent resident status for the alien
without his capital being fully invested and
“at risk” in the new commercial enterprise to
create the required ten jobs.

Engaged in the new commercial
enterprise

EB-5 Program regulations require that the
alien investor be or will be engaged in the
management of the new commercial
enterprise, either through day-to-day
managerial control or through participation
in policy-making decisions for the
commercial enterprise. But, the 2002
amendments to the Program clearly state
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that investors through a Regional Center
need not be active in the day-to-day
operations of the new commercial
enterprise. They explicitly approved limited
partnerships as one form of investor
involvement in a new commercial
enterprise.

The Alabama Regional Center has adopted
the limited partnership model. Eligible
investors consider subscription agreements
for a limited partnership unit in an Alabama
Regional Center Project. If accepted, the
limited partner then must comply with the
Alabama Limited Partnership Act but need
not be involved in the day-to-day operations
of the Alabama Regional Center Project.

Turning green cards into new jobs

The Alabama Regional Center provides EB-
5 consulting services that include working
with developers to qualify their investment
projects under the EB-5 Program. It also
works with recruiters who identify
accredited foreign investors eligible to
invest through the Alabama Regional
Center. Finally, the Alabama Regional
Center works with local and state
development authorities and agencies to
identify potential investment projects.

At the local level—and this is the most
exciting part, we think—a county industrial
development board can identify a particular
type of industry, service, or manufacturing
plant that would support an industry or plant
already in place, with the goal of creating a
kind of synergy that would create and
preserve jobs in the county. After the board
identifies the developer for this new
industry, service, or manufacturing plant, a
business plan is created and presented to the
Alabama Regional Center, which examines
it carefully and decides whether the project
meets the criteria of the EB-5 Program.

If an econometric forecast (such as
IMPLAN), based upon direct job projection,
shows that 100 jobs (direct, indirect, and
induced) will be created by the project
within two years, foreign investors can bring

as much as $5 million—at a low interest
rate, interest-only for five years—to finance
the project.

You can find more extensive EB-5 related
information—including flowcharts to show
how the Program works—on the Alabama
Region Center’s website at:
http://www.eb5alabama.com.

Process to apply for Regional Center
designation

There is no established application form to
enable someone to make an application to be
designated by USCIS as a Regional Center,
although an application form in the future.
The process provides that any entity,
government or private organization which
desires Regional Center designation by the
USCIS proceed as follows:

1. Prepare a written narrative proposing a
for-profit investment which addresses
each of the requirements for Regional
Center designation participating in the
pilot program, with supporting
evidence as prescribed in the
regulations at § CFR 204.6(m).

2. Submit the written proposal to the
USCIS Chief of Service Center
Operations; Attn: Chief Adjudications
Officer, Foreign Trader, Investor and
Regional Center Program.

This sounds simple, but it is not, of course.
The Director of the Alabama Center for
Foreign Investment, Ron Drinkard, and one
of the authors, Campbell, have formed the
American Center for Foreign Investment,
L.L.C., as a consulting arm to work with
entities elsewhere in the U.S. which are
interested in preparing and filing Regional
Center applications. There is no fee
required to apply for Regional Center
designation.

USCIS reviews and adjudicates Regional
Center applications and may request
additional clarifying information and
evidence to support representations made in
the application. If USCIS determines that
the application meets each of the
requirements for Regional Center
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designation, then the designation is issued
via a letter to the applicant signed by the
USCIS’ Chief for Service Center
Operations. If USCIS determines that the
application does not meet all of the
requirements for such designation, then a
request for additional evidence may be
issued. Based on the application and its
supporting evidence, USCIS makes a final
determination to approve or deny the
Regional Center application.

Most lawyers who work with Regional
Centers agree that qualifying an eligible
foreign investor for EB-5 status is one of the
most complicated subspecialties in
immigration law. Anyone who undertakes
to establish or manage a Regional Center or
to represent an individual foreign investor
under the EB-5 Program should be aware
that sophisticated knowledge of corporate,
tax, investment, and immigration law are
required.

Despite the current popularity of the EB-5
Program around the world, the Program is
due to sunset—or be suspended—in
November 2008. The Program’s
reauthorization for five more years is not
assured. We must work with Congress to
make sure the Program continues to enable
individual foreign investors an opportunity
to seek permanent residence status in the
U.S. and to create U.S. jobs.
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